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After the hearing on September 5, 2002, the trial court denied the motion to
disqualify. The court held that if any attorney-client relationship ever existed, it was for a
short period of time and occurred over 7 years prior to this case. The court stated that any
information Doering would have received from the alleged tax returns was information

that could, and was obtained, through discovery.

In 2002, John's attorney was Robert Farmer. In July 2605, John's attorney was
Glenn Casebeer and Mitchell's attorney was Gary Willnauer. The July 2005 hearing was
a status hearing on the preparation of the Special Master's report. Willnauer resurrected
the motion to disqualify Doering. Willnauer presented evidence that Doering had actually
represented John and Mitchell in another proceeding, an oil and gas lease situation, from
1983-1988, and also when a vehicle at the car Jot had been vandalized, The trial court
concluded that John and Mitchell failed to prove that there was any discussion in 1995 of
estate matters or asset management. The trial court held that the divorce proceedings at
hand were not substantially related to anything that previously occurred between Doering
and the Siggs, and that neither John nor Mitchell provided any information as to how the

previous contacts created any advantage for Linda.

In October 2007, Russell Mills was John's attorney. In the context of addressing
Linda's objection to allow Doering's deposition, Mills objected to Doering's
representation of Linda based on John's part ownership of Sigg Auto Parts. Mills argued
that since Doering represented Sigg Auto Parts, a conflict of interest was present where
the ownership of Sigg Auto Parts was in question. The trial court held there was never
any evidence or allegation that Doering represented Sigg Auto Parts, nor had Sigg Auto
Parts ever been listed as a party in the action, and the fact that Linda took dver control of
Sigg Auto Parts after the issuance of the restraining order did not change Doering's

representation.
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John cites In re Estate of Richard, 4 Kan. App. 2d 26, 602 P.2d 122 (1979), rev.
denied 227 Kan. 927 (1980), for the general principle that where an attorney violates of
the Code of Professional Responsibility and causes prejudice to the former client, the trial
court errs in failing to remove the attorney. He cites Barragee, v. Tri-County Electric
Coop, Inc., 263 Kan. 446, 460, 950 P.2d 1351 (1997), where the court stated:
"Concurrent representation of clients with adverse interest is prima fascie improper." He
also cites Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377, 66 L. Ed. 2d 571,
101 S. Ct. 669 (1981), where the Court stated that "[a]n order refusing to disqualify
counsel plainly falls within the large class of orders that are indeed reviewable on appeal

after the final judgment."

The Kansas Rule of Professional Conduct (KRPC) 1.9 (2009 Kan Ct. R. Annot.
490) establishes a two-part test to be used to determine if a conflict of interest may exist
between a lawyet's present representation and representation of a former client. See
Hoang, 245 Kan. at 565-66. The party alleging a conflict of interest violation has the
burden of proof. State v. Drach, 268 Kan. 636, 643, 1 P.3d 864 (2000).

KRPC 1.9 (2009 Kan. Ct. R. Annot. 490-21), "Duties to Former Clients,"
provides:

d

"(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless the
former clientgives informed consent, confirmed in writing,

"(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a ¢lient

(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 and

1.9(c) that is material to the matter;
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Unless the former client gives informed consent, confirmed in writing,
"(¢) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafiet:
(1) use information relating to the representation to the disadvantage of the
former client except as these Rules would permit or requite with respect to a
client or when the information has become generally known; or
(2) reveal information relating to the representation except as these Rules would

permit or require with respect to a client.”

The Comrnent section to KRPC 1.9 addresses the exact nature of the problem in the

present case:

"[2] The scope of a 'matter' for purposes of Rule 1.9(a) depends on the facts of a
particular sifuation or transaction. The lawyer's involvement in a matter can also be a
question of degree. When a lawyer has been directly involved in a specific transaction,
subsequent representation of other clients with materially adverse interests in that
transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a
type of problem for a former client is not precluded from later representing another client
in a factually distinct problem of that type even though the subsequent representation
involves a position adverse to the prior ¢lient. . . .

"[3] Matters are 'substantially related' for purposes of this Rule if they involve the
same transaction or legal dispute or if there otherwise is a substantial risk that
confidential factual information as would normally have been obtained in the prior
representation would materially advanee the client's position in the subsequent matter.
For example, a lawyer who has represented a businessperson and learned extensive
private financial information about that person may not then represent that person’s
spouse in seeking a divorce." (Emphasis added.) (2009 Kan. Ct. R, Annot. 491-92),

We are hard pressed to find an abuse of discretion in the trial court's decision that
John failed in his burden to prove a reversible conflict of interest in Doering's
representation of Linda. The present case does not fall within the example set forth in the

Comment section of KRPC 1.9. While there is evidence that Doering had contacts with
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John and represented him in matters years before the divorce, John has failed to prove the
matters were the "same or substantially related" to the property division issues currently
before the court. Relying on the language KRPC 1.9, there is scant evidence that Doering
"learned extensive private financial information" in the prior representations. KRPC 1.9
(2009 Kan. Ct. R. Annot. 492). John has failed to meet his burden of proving the "same
or substantially related" proceedings. In the prejudice category, John has failed to show
that any information obtained in the prior representation has been used by Linda to his
detriment or disadvantage. The fact that Doering believed John and Mitchell were

untrustworthy is not confidential information obtained from prior representations.

Affirmed.
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